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OPINION

The Defendant appeals from a conviction entered on a jury ve rdict finding
him guilty ofdriving underthe influence ofan intoxicant, third offense. He argues
thathis conviction should be reversed because the trialcourterred in the manner
itallowed the S tate to exercise a peremptory challenge of a juror. W e affirm the

judgment of the trial court.

During the selection of the trial jury, ata bench conference, the assistant
district attorney advised the trial judge that one of the potential jurors had
engagedin a “rather heated dual orratherloud exchange”during jury selection
ina priortrial. Thatpotentialjurorhad beenexcused forcause bythe judge in
the priortrial because his statements almostcontaminated the entire panel. In
the case atbar, the trial judge advised counselthat the potential jurorcould not
be excusedunless good cause was shown during voirdire, butthe judge stated
that she would allow the questioning of that jurorto be conducted atthe bench,
rather than excusing the entire jury panelfrom the courtroom to allow individual
voir dire of that potential juror. After further discussion, the assistant district
attorney advised the judge thathe would just go ahead and exercise one of his
peremptory challenges on that juror rather than “possibly having to lose this
whole panel.” Afterfurtherdiscussion,and overthe objection ofdefense counsel,
the trialjudge allowed the assistant districtattorney to peremptorily challenge the

jurorin this manner.

The Defendant argues that his conviction should be reversed and that he

should be granted a new trial because the trial judge failed to follow Rule 24(c)



ofthe Tennessee Rules of CriminalProcedure, which provides, in pertinent part,
as follows:

Peremptory Challenge and Procedure forExercising, —After
prospective jurors have been passed forcause, counsel willsubm it
simultaneously and in writing, to the trial judge, the name of any
juror in the group of the first twelve who have been seated that

eithercounselelects to challenge peremptorily.... This procedure
will be followed untila full jury has been selected and accepted by
counsel.

Tenn.R.Crim.P. 24(c).

As the Defendantpoints out, the procedure employed by the trial judge in
allowing the State to exercise one of its peremptory challenges was not in strict
compliance with the rule. The Defendantacknowledges thatthe law “seems to
be thatabsenta showing of prejudice, that failure to comply with Rule 24(c)is not
reversible error,”but he argues that a violation of Rule 24(c) should constitute
prejudice to the entire judicial process and require automatic reversal. We note
that this C ourt has previously rejected such an argument, holding as follows:

The appellant contends that the trial court's noncompliance with
Rule 24(c)compromises the integrity of the jury selection process.
Sheurgesthatwe find that “any departure [from]JRule 24 constitutes
plain error and [is] prejudicial perse.” The appellant cites no legal
authority in support of her argument, as such, we decline the
invitation to so rule and rely instead upon the standard of review
announced in previous decisions.

Although the particular procedure employed by the trial court
deviated from Tenn. R. Crim. P. 24(c), the burden is on the
appellant to prove prejudice or purposeful discrimination in the
selection ofa jury. Prejudice willnotbe presumed. Moreover, while
the “adherence to the procedure prescribed by Tenn.R. Crim. P.
24(c) is mandatory,” deviation from the Rule may qualify as
harmless error.

State v.Phyliss Ann McBride, N0o.01C01-9606-CC-00269,1997 WL 661480, at

*3 (Tenn.Crim. App., Nashville, Oct. 24, 1997) (citations omitted).



In this case, the Defendant fails to show, oreven suggest, how he was
prejudiced by the procedure employed by the tral court. Under the
circumstances of this case, we believe the trial court’s deviation from the strict
mandates of Tennessee Rule of CriminalProcedure 24(c)in no way constitutes
prejudice to the entire judicialprocessandclearly does notrequire reversal. See

State v.Coleman, 865 S.W.2d 455, 458 (Tenn. 1993).

The judgment of the trial courtis affirmed.

DAVID H.WELLES,JUDGE
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